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DETAILED ACTION 

Claim Rejections - 35 USC §112 

1 . The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

2. Claims 26-30 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

3. Claim 27 recites the limitation "the solvent mixture" in line 2. There is insufficient 
antecedent basis for this limitation in the claim. Claim 25 limits the claim to "the solvent" 
and does not provide basis for "the solvent mixture." 

Response to Arguments 

4. Applicant's arguments filed 1/25/2010 have been fully considered but they are 
not persuasive. 

5. The applicant amended claim 27 to correct the antecedent basis issue with the 
phrase "wherein the solvent mixture is...". Claim 27, which is now dependent on claim 
25, continues to have insufficient antecedent basis. The examiner suggests deleting 
the word "mixture" and making the phrase in claim 27 read, "wherein the solvent is an 
ethanol/water mixture...". 

6. In response to applicant's argument that the references fail to show certain 
features of applicant's invention, it is noted that the features upon which applicant relies 
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(i.e., use of any kind of enzyme is not foreseen) are not recited in the rejected claim(s). 
Although the claims are interpreted in light of the specification, limitations from the 
specification are not read into the claims. See In re Van Geuns, 988 F.2d 1 181 , 26 
USPQ2d 1057 (Fed. Cir. 1993). 

7. In response to applicant's arguments against the references individually, one 
cannot show nonobviousness by attacking references individually where the rejections 
are based on combinations of references. See In re Keller, 642 F.2d 413, 208 
USPQ 871 (CCPA 1981); In re Merck & Co., 800 F.2d 1091, 231 USPQ 375 (Fed. Cir. 
1986). 

8. The applicant argues that Kierulff et al. do not teach drying and curing tobacco 

before extraction. The examiner disagrees. As indicated in the prior office action, 

Kierulff et al. indicate that the material used is flue cured Virginia Tobacco, which by 

definition has been cured. Furthermore, it is notoriously well known in the art that the 

process of flue curing includes drying of the tobacco (i.e. removing moisture from the 

leaf). For instance, the definitions cited in the prior action (see DIMON tobacco 

glossary, "flu curing") include the following definition of flu curing: 

flue curing One of the four main methods of curing, which involves 
removing all of the natural sap and moisture from tobacco leaves. 

This method of curing only uses artificial heat, such as that provided by oil 
or petroleum. Flue curing barns are outfitted with pipes that supply the 
heat and fans that circulate the heat for even distribution, (emphasis 
added) 

9. The applicant argues that the process produces a product with unexpected 
results due to the specific process steps and the specific order in which they are carried 
out. However, it is unclear what properties are unexpected and the applicant should 
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note that the order of the process steps is not claimed (the steps as currently claimed 
can take place in any order). 



Claim Rejections - 35 USC § 103 

The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

1 0. Claims 24-36 and 47 are rejected under 35 U.S.C. 1 03(a) as being unpatentable 
over Kierulff et al. (US 6,298,859) in view of Wochnowski et al. (US 3,265,209). 

1 1 . Regarding claims 24-34, Kierulff et al. teach solvent extraction of tobacco leaves 
(including flue cured Virginia tobacco (i.e. Nicotiana tabacum), col. 20, lines 49-51) 
using 30-100% water and ethanol (col. 3, line 61 -col. 4, line 58) in amounts of 5-200 
times the weight of tobacco to be treated, at temperatures of 1 0-80° C for 5 minutes to 
24 hours (col. 5, 31-45). After the extract is separated from the tobacco reside (i.e. 
extracted tobacco leaves), further treatment such as drying is performed (col. 6, 11-12). 

12. Kierulff et al. do not expressly disclose elimination of the ribs. However, 
Wochnowski et al. disclose a method and apparatus for elimination of the ribs from the 
tobacco. It would have been obvious to one of ordinary skill in the art at the time of 
invention to use the method and apparatus of Wochnowski et al. either before or after 
extraction process of Kierulff et al. in order to provide a lighter blend of tobacco particles 
for smoking articles. Wochnowski et al. disclose that the process is used to allow 
different mixtures of tobacco to be produced, "including lighter and/or heavier particles 
of different specific weight, moisture contents, configuration, thickness, flexibility or 
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other characteristics" (col. 1 , 46-49). It would have been obvious to one of ordinary skill 
that the rib portions have different characteristics as taught by Wochnowski et al. and 
could be separated by the method disclosed. 

1 3. Regarding claim 35 and 36, Kierulff et al. disclose extraction treatment one time 
using the extraction solvent. 

14. Regarding claim 40, Kierulff et al. disclosing using Virginia tobacco. Virginia 
tobacco is also known as bright tobacco, therefore Kierulff et al. disclose treating the 
same starting material (see also DIMON tobacco glossary, "bright leaf). 

1 5. Regarding claim 47, Kierulff et al. disclose using buffers that would adjust the pH 
of the solvent (col. 1 1 , line 65-col. 12, line 4; and ). 

16. Claims 37-39 are rejected under 35 U.S.C. 1 03(a) as being unpatentable over 
Kierulff et al. (US 6,298,859) and Wochnowski et al. (US 3,265,209) as applied to claim 
24 above, in further view of Clapp et al. (US 4,941 ,484). 

1 7. Regarding claims 37, although Kierulff et al. teach that drying is performed (col. 
6, 11-1 2) after the extract is removed from the tobacco residue, the type of drying and 
conditions are not disclosed. Clapp et al. also do not disclose the particular drying 
technique used but indicate that after an extraction process: 

18. It often is convenient to dry the treated tobacco residue prior to the time that the 
aqueous solution of extracted components is applied thereto. For example, the treated 
tobacco residue in the form of strip or cut filler, or which is reformed using a 
reconstitution process, can be dried to a moisture level of less than about 15 weight 
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percent; and then the aqueous solution of extracted tobacco components can be 
applied thereto. As another example, a papermaking technique for providing 
reconstituted tobacco can be employed (i.e. the treated tobacco residue can be formed 
into a sheet, the treated tobacco extract can be sprayed onto the sheet and the resulting 
mixture is dried)... Manners and methods for drying the treated tobacco residue and the 
treated tobacco extract applied thereto will be apparent to the skilled artisan. Typically, 
the treated tobacco residue and treated extract combined therewith are dried to a 
moisture level of about 12 to about 13 weight percent for used as a smokable 
reconstituted tobacco material (col. 7, 6-30). 

1 9. Although Clapp et al. do not expressly disclose drying under vacuum, drying for 
36-48 hours, or drying at 35 C, it would have been obvious to use reduced pressure (i.e. 
vacuum), increased heat, or long time periods to dry wet material. These methods of 
drying are well known to one of ordinary skill (vacuum filtration), as well as lay people 
(for instance drying laundered clothing with heat (clothes dryer) or extended time (on a 
clothes line). It would have been obvious to one of ordinary skill to apply these well 
known methods to drying the tobacco because both Kierulff et al. and Clapp et al. teach 
the importance of drying, and one of ordinary skill would be aware that wet tobacco 
would not be useful in conventional end products (i.e. smoking articles). 

Conclusion 

20. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 
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A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to MICHAEL J. FELTON whose telephone number is 
(571)272-4805. The examiner can normally be reached on Monday to Friday, 7:30 AM 
to 4:30 PM EST. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Phillip C. Tucker can be reached on 571-272-1095. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/Michael J Felton/ 
Examiner, Art Unit 1791 

/Philip C Tucker/ 

Supervisory Patent Examiner, Art Unit 1791 



